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United States means the 50 States, the
District of Columbia, and outlying
areas.

[73 FR 67090, Nov. 12, 2008]

3.1002

(a) Government contractors must
conduct themselves with the highest
degree of integrity and honesty.

(b) Contractors should have a written
code of business ethics and conduct. To
promote compliance with such code of
business ethics and conduct, contrac-
tors should have an employee business
ethics and compliance training pro-
gram and an internal control system
that—

(1) Are suitable to the size of the
company and extent of its involvement
in Government contracting;

(2) Facilitate timely discovery and
disclosure of improper conduct in con-
nection with Government contracts;
and

(3) Ensure corrective measures are
promptly instituted and carried out.

Policy.

3.1003 Requirements.

(a) Contractor requirements. (1) Al-
though the policy at 3.1002 applies as
guidance to all Government contrac-
tors, the contractual requirements set
forth in the clauses at 52.203-13, Con-
tractor Code of Business Ethics and
Conduct, and 52.203-14, Display of Hot-
line Poster(s), are mandatory if the
contracts meet the conditions specified
in the clause prescriptions at 3.1004.

(2) Whether or not the clause at
52.203-13 is applicable, a contractor
may be suspended and/or debarred for
knowing failure by a principal to time-
ly disclose to the Government, in con-
nection with the award, performance,
or closeout of a Government contract
performed by the contractor or a sub-
contract awarded thereunder, credible
evidence of a violation of Federal
criminal law involving fraud, conflict
of interest, bribery, or gratuity viola-
tions found in Title 18 of the United
States Code or a violation of the civil
False Claims Act. Knowing failure to
timely disclose credible evidence of
any of the above violations remains a
cause for suspension and/or debarment
until 3 years after final payment on a
contract (see 9.406-2(b)(1)(vi) and 9.407-
2(a)(8)).
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3.1004

(3) The Payment clauses at FAR
52.212-4(i)(5), 52.232-25(d), 52.232-26(c),
and 52.232-27(1) require that, if the con-
tractor becomes aware that the Gov-
ernment has overpaid on a contract fi-
nancing or invoice payment, the con-
tractor shall remit the overpayment
amount to the Government. A con-
tractor may be suspended and/or
debarred for knowing failure by a prin-
cipal to timely disclose credible evi-
dence of a significant overpayment,
other than overpayments resulting
from contract financing payments as
defined in 32.001 (see 9.406-2(b)(1)(vi)
and 9.407-2(a)(8)).

(b) Notification of possible contractor
violation. If the contracting officer is
notified of possible contractor viola-
tion of Federal criminal law involving
fraud, conflict of interest, bribery, or
gratuity violations found in Title 18
U.S.C.; or a violation of the civil False
Claims Act, the contracting officer
shall—

(1) Coordinate the matter with the
agency Office of the Inspector General;
or

(2) Take action in accordance with
agency procedures.

(¢c) Fraud Hotline Poster. (1) Agency
OIGs are responsible for determining
the need for, and content of, their re-
spective agency OIG fraud hotline post-
er(s).

(2) When requested by the Depart-
ment of Homeland Security, agencies
shall ensure that contracts funded with
disaster assistance funds require dis-
play of any fraud hotline poster appli-
cable to the specific contract. As estab-
lished by the agency OIG, such posters
may be displayed in lieu of, or in addi-
tion to, the agency’s standard poster.

[72 FR 65881, Nov. 23, 2007, as amended at 73
FR 67090, Nov. 12, 2008]

3.1004 Contract clauses.

(a) Insert the clause at FAR 52.203-13,
Contractor Code of Business Ethics and
Conduct, in solicitations and contracts
if the value of the contract is expected
to exceed $5,000,000 and the perform-
ance period is 120 days or more.

(b)(1) Unless the contract is for the
acquisition of a commercial item or
will be performed entirely outside the
United States, insert the clause at



3.1100

FAR 52.203-14, Display of Hotline Post-
er(s), if—

(i) The contract exceeds $5,000,000 or
a lesser amount established by the
agency; and

(ii)(A) The agency has a fraud hotline
poster; or

(B) The contract is funded with dis-
aster assistance funds.

(2) In paragraph (b)(3) of the clause,
the contracting officer shall—

(i) Identify the applicable posters;
and

(ii) Insert the website link(s) or other
contact information for obtaining the
agency and/or Department of Homeland
Security poster.

(3) In paragraph (d) of the clause, if
the agency has established policies and
procedures for display of the OIG fraud
hotline poster at a lesser amount, the
contracting  officer shall replace
‘$5,000,000" with the lesser amount
that the agency has established.

[72 FR 65881, Nov. 23, 2007, as amended at 73
FR 67090, Nov. 12, 2008]

Subpart 3.11—Preventing Personal
Conflicts of Interest for Con-
tractor Employees Performing
Acquisition Functions

SOURCE: 76 FR 68024, Nov. 2, 2011, unless
otherwise noted.

3.1100 Scope of subpart.

This subpart implements policy on
personal conflicts of interest by em-
ployees of Government contractors as
required by 41 U.S.C. 2303.

[79 FR 24197, Apr. 29, 2014]

3.1101 Definitions.

As used in this subpart—

Acquisition function closely associated
with inherently governmental functions
means supporting or providing advice
or recommendations with regard to the
following activities of a Federal agen-
cy:

(1) Planning acquisitions.

(2) Determining what supplies or
services are to be acquired by the Gov-
ernment, including developing state-
ments of work.

(3) Developing or approving any con-
tractual documents, to include docu-
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ments defining requirements, incentive
plans, and evaluation criteria.

(4) Evaluating contract proposals.

(5) Awarding Government contracts.

(6) Administering contracts (includ-
ing ordering changes or giving tech-
nical direction in contract performance
or contract quantities, evaluating con-
tractor performance, and accepting or
rejecting contractor products or serv-
ices).

(7) Terminating contracts.

(8) Determining whether contract
costs are reasonable, allocable, and al-
lowable.

Covered employee means an individual
who performs an acquisition function
closely associated with inherently gov-
ernmental functions and is—

(1) An employee of the contractor; or

(2) A subcontractor that is a self-em-
ployed individual treated as a covered
employee of the contractor because
there is no employer to whom such an
individual could submit the required
disclosures.

Personal conflict of interest means a
situation in which a covered employee
has a financial interest, personal activ-
ity, or relationship that could impair
the employee’s ability to act impar-
tially and in the best interest of the
Government when performing under
the contract. (A de minimis interest
that would not ‘“‘impair the employee’s
ability to act impartially and in the
best interest of the Government’ is not
covered under this definition.)

(1) Among the sources of personal
conflicts of interest are—

(i) Financial interests of the covered
employee, of close family members, or
of other members of the covered em-
ployee’s household;

(ii) Other employment or financial
relationships (including seeking or ne-
gotiating for prospective employment
or business); and

(iii) Gifts, including travel.

(2) For example, financial interests
referred to in paragraph (1) of this defi-
nition may arise from—

(i) Compensation, including wages,
salaries, commissions, professional
fees, or fees for business referrals;

(ii) Consulting relationships (includ-
ing commercial and professional con-
sulting and service arrangements, sci-
entific and technical advisory board
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